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A working draft issued October 17 by the Department of Revenue on corporate nexus
requirements in Massachusetts aims to modernize standards and simplify regulations,
practitioners say.
As the Bay State sets out to bring its corporate nexus regulations into the 21st century after
having initially been promulgated in 1993, practitioners agree that the new regs marginally differ
from the original. “Our initial impression is that there is not much substance to the changes
made in the working draft,” Brent Beissel of Reed Smith LLP told Tax Analysts October 18.
Philip Olsen of Morrison & Foerster LLP said the working draft “streamlined and modernized the
corporate nexus regulation,” but he was not surprised at its content. “The new regulation would
effectively bring the nexus analysis into modern times,” said Olsen, a former Massachusetts
DOR attorney.
A DOR spokesperson told Tax Analysts that the working draft is part of the administration’s
recent regulatory review initiative. “The Department of Revenue has issued this draft regulation
to reflect changes in the law since the regulation was last promulgated, including the concept of
nexus through economic presence as upheld by the Massachusetts Supreme Judicial Court,”
the spokesperson said.
But some of the changes did garner the attention of Sullivan & Worcester LLP attorneys Joseph
Donovan and Richard Jones, who told Tax Analysts October 17 that the working draft is
“considerably” shorter than the reg it would displace.
“This is largely because of the examples in the existing regulation were deleted,” they said,
adding that it is likely because the DOR feels that “nexus is so fact-intensive” that laying out
specific examples could be regarded as a mistake.
Olsen said many of the factual examples to explain solicitation and nexus were drawn from
Wisconsin DOR v. Wrigley’s Public Law 86-272 and Multistate Tax Commission guidelines. By
removing the examples, the state announced that its tax jurisdiction “will be construed to the
fullest extent permitted by the U.S. Constitution and federal law,” Olsen said. Beissel agreed,
saying he was not surprised to see the department revise the language to assert nexus, "given
the case law in Massachusetts."
Another reason for the DOR abandoning the examples is to avoid confusion for taxpayers,
Beissel said. “By eliminating the list of activities, the working draft avoids conflating P.L.
86-272’s solicitation and non-solicitation activities with the activities that may or may not create
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nexus,” he added.

Donovan and Jones said removing the “elaborate” definitions of what constitutes an
independent contractor should be lauded, but added that further examples could benefit
taxpayers. “We think that the old approach was fundamentally flawed and the new approach is
better, with the caveat that the regulation should shed more light, perhaps via examples, on
when someone is deemed to act ‘on behalf of another,’” they said.
The Sullivan & Worcester attorneys also took aim at the draft’s section 3(c) dealing with
employee or representative visits in unitary business relationships, saying the draft indicates
that certain management or technical oversights could create jurisdiction. “We think it is a
mistake for the draft to conflate unitary principles and jurisdictional principles,” they said, adding
that “a unitary relationship doesn’t create nexus” but instead it “establishes a level of
economic integration” that makes it constitutional to measure the income of a company.
Besides removing parts of the old regulations that confused taxpayers and practitioners, Olsen
said the draft regs did include new sections on financial institutions and insurance companies,
while scaling back a section on corporate partners.
“The draft section on corporate partners condenses the old version and basically confirms that
the activities of a partnership are attributed to the general and limited partners for nexus
purposes,” Olsen said. The changes come as the department litigated partnership cases
addressing these points, according to Olsen.
Perhaps more surprising to Olsen were the sections on financial institutions and insurance
companies, calling them “curious” additions because these institutions are not typically
associated with the sale of tangible and personal property. Olsen said the additions illustrate the
DOR's willingness to expand regulations beyond “what was mostly a P.L. 86-272 analysis.”
Donovan and Jones said this expansion likely stems from the Delta Dental case, which served
to limit the tax base in certain preferred provider cases. “The Department of Revenue seems to
be signaling that it will chase out-of-state insurers with such plans to the extent that they cover
Massachusetts residents,” they said.
The DOR is also experimenting with removing its process of requesting nexus determinations,
but Olsen doesn’t believe that will cause an uproar. “I have been practicing for 25 years and
have yet to see a company request a nexus determination, other than a couple that were
treated as letter ruling requests,” the veteran tax attorney said.
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The working draft also does away with definitions for independent contractors, which the state
used to differentiate between a company’s representative and an independent contractor when
asserting jurisdiction.

