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Out of the gate, the Trump administration has pursued an
aggressive deregulatory agenda. Building on President Donald
Trump’s campaign promises, it has sought to roll back “economychoking regulations.”
In the past year, the administration has devoted particular
attention to the moribund fossil fuel industry. The president has
sought to revitalize this industry through deregulatory measures
instituted by government agencies and departments, including
the Environmental Protection Agency, Interior Department, Energy
Department and Federal Energy Regulatory Commission.
To trigger deregulatory initiatives intended to give the fossil fuel
industry a leg up, in March 2017 the president issued a wideranging “energy independence” executive order.1 The order
requires the review and reconsideration of any rule that might
burden development of domestic energy sources, particularly oil,
gas, coal and nuclear energy.
Also, after much drama, in June 2017 Trump fulfilled a campaign
promise to withdraw the United States from the Paris climate
accord. Under the agreement, which was entered into by the
Obama administration, the United States had pledged to reduce
the country’s greenhouse gas emissions to levels 26-28 percent
below 2005 levels by 2025, and to contribute up to $3 billion in
aid to an international fund that helps the world’s poorest nations
mitigate climate change effects.
In announcing the country’s withdrawal from the accord, Trump
cited an overarching need to protect U.S. workers and businesses
from intrusive environmental restrictions and negative impacts on
economic growth.
This analysis examines the impact of the president’s energy
independence executive order on the actions of federal government
departments and administrative agencies, and the effect of federal
court decisions bearing on the president’s goal of re-establishing
the vitality of the fossil fuel sector.
ENVIRONMENTAL PROTECTION AGENCY
Much of the responsibility for implementing the executive order
falls on the EPA, whose efforts have produced mixed results. On
the positive side, in October 2017 the agency issued its “Final
Report on Review of Agency Actions that Potentially Burden the

Safe, Efficient Development of Domestic Energy Resources Under
Executive Order 13783.”2
The report describes the EPA’s efforts to reform the New Source
Review and the National Ambient Air Quality Standards review
processes under the Clean Air Act, and how it plans to assess the
economic consequences of actions taken under the CAA and other
federal environmental statutes.
On the other hand, the agency has faced considerable legal
and procedural constraints in its efforts to expeditiously unwind
the Obama administration’s controversial Clean Power Plan,3
which the executive order targets for revocation as an “intrusive
environmental regulation.”

The Trump administration has learned that revoking
already promulgated rules is easier said than done.
Promulgated in 2015 under the CAA, the CPP was intended
to facilitate a reduction in carbon dioxide emissions from the
utility power sector by 32 percent below 2005 levels by 2030.
Shortly after the rule implementing it was promulgated, the
Supreme Court stayed the plan’s implementation.
When the executive order was issued, a decision on the rule’s
validity was pending before the District of Columbia U.S. Circuit
Court of Appeals following an en banc hearing in September
2016.4
The administration has learned that revoking already promulgated
rules is easier said than done. The agency that promulgated the
rule must follow the same Administrative Procedure Act noticeand-comment process to rescind or modify it.
Thus, an agency cannot simply revoke and replace a rule to satisfy
the policies of a new administration. Rather, the agency first
must create an administrative record that supports revocation
of the existing rule. Then, if it also is considering promulgating
a new rule, it must conduct a separate rulemaking proceeding.
Ultimately, the administrative record created to revoke or revise
a regulation must justify a different outcome than the record on
which the existing rule was issued. Thus, the process of revising or
revoking rules is not perfunctory or simple.
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In light of the foregoing, in April 2017 the EPA announced
that it would review the CPP and, if appropriate, initiate
proceedings to suspend, revise or rescind the rule.
On Oct. 10, 2017, almost seven months after the president
signed the executive order, the agency issued a notice of
proposed rulemaking to repeal the CPP on the basis that
the rule exceeded the agency’s statutory authority under the
CAA.5
Given the overriding interest in the proceeding’s outcome,
the comment period was extended several times. The
administrative record will remain open for comment until
April 26.6
Also, in late December 2017 the EPA announced that it would
consider a differing approach than applied in the CPP rule
for states to address greenhouse gas emissions from existing
electric utility generation units. The comment period for EPA’s
advanced notice of proposed rulemaking closed Feb. 26.7

In December 2017 the Bureau of Land
Management rescinded the rule restricting
fracking activities on federal land.
In the meantime, in connection with its April 2017
announcement to review the CPP, the EPA sought to delay
the D.C. Circuit’s issuance of its impending decision on
the rule’s validity to enable the agency to administratively
determine the rule’s fate.
The D.C. Circuit declined to issue a permanent stay or dismiss
the case with remand of the rule for the EPA’s reconsideration.
Instead, the court retained jurisdiction, agreeing only to hold
the case in abeyance while requiring the EPA to file frequent
status reports on its reconsideration of the CPP rule.8
The EPA has also been frustrated with respect to its efforts
to delay implementation of the Methane Rule,9 an Obamaera greenhouse gas emissions reduction rule requiring
that oil and gas companies fix methane leaks and upgrade
equipment at extraction sites. Following the receipt of
multiple industry petitions10 for reconsideration of the rule,
the EPA announced that it would delay implementation for
two years.11
Opponents of the delay filed suit, and the D.C. Circuit ruled
July 3, 2017, that the EPA lacked authority under the CAA
to delay the regulation’s implementation while the agency
reconsidered it.12 The court subsequently rejected a request
by industry groups and some states to reconsider its ruling.
DEPARTMENT OF THE INTERIOR
The executive order lifted an Obama-era moratorium on
leasing federal lands for coal mining. The day after the order
was issued, Interior Secretary Ryan Zinke issued his own order
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requiring the Bureau of Land Management to reevaluate the
Obama administration’s planning policies for federal lands.13
Under President Barack Obama, the BLM had issued
regulations that sought to manage federal lands through the
implementation of top-down, large-scale land use plans that
zoned public lands for conservation and development.
In March 2017, Congress issued, and Trump signed, a
resolution under the Congressional Review Act repealing
those regulations.14
In addition to lifting the BLM’s moratorium on leasing federal
land for coal mining, the executive order instructed the
Interior Department to consider rescinding a 2015 regulation
restricting hydraulic fracturing on federal and tribal land.15
Before the BLM acted on the president’s instruction, in June
2016 a Wyoming federal judge invalidated the rule, finding
that the agency had exceeded its statutory authority.16
Nonetheless, the BLM published a proposal to rescind
the regulation, asserting that the rule needlessly burdens
industry with unjustified compliance costs.17
In September 2017 the 10th U.S. Circuit Court of Appeals
dismissed an appeal filed by supporters of the rule.18
The appeals court directed the lower court to vacate its
opinion and dismiss the case, stating, “Given the changed
and changing circumstances, we conclude these appeals are
prudentially unripe.”
In December 2017 the BLM rescinded the rule restricting
fracking activities on federal land.19
FEDERAL ENERGY REGULATORY COMMISSION
Among other responsibilities, FERC approves and issues
construction certificates for interstate gas pipelines and
related infrastructure under Section 7 of the National Gas
Act.20 The commission’s decisions are guided by an agency
policy statement issued in 1999.21
The criteria for evaluating projects include whether the
project developers have taken steps to eliminate or minimize
any adverse effects on existing customers, on other pipelines
in the market and their customers, and on landowners and
communities along the proposed project’s route.
FERC then weighs any potential residual adverse effects
against the projected benefits. If it concludes that the
project’s benefits outweigh its adverse affects, it proceeds to
conduct an environmental review pursuant to the National
Environmental Policy Act.
To further assist the domestic energy sector, the executive
order also seeks to ease permitting of fossil fuel energy
projects. In particular, it rescinds an Obama-era directive
that federal agencies performing NEPA project reviews must
consider greenhouse gas emissions and climate change
impacts.22
© 2018 Thomson Reuters

THOMSON REUTERS EXPERT ANALYSIS
Taking its cue from Trump, who granted national permits
shortly after taking office for two cross-border projects
previously rejected by the Obama administration (the
Keystone XL and Dakota Access pipelines), FERC swiftly
approved several proposed interstate pipelines during the
Trump administration’s first year.
Despite the executive order’s instruction to disregard GHG
and climate issues in conducting NEPA reviews, in August
2017 the D.C. Circuit ruled that FERC had failed to adequately
analyze the downstream impacts of GHG emissions in
approving a Southeast Market natural gas pipeline project
extending from Georgia to Florida.23
The court vacated the commission’s project approval and
ordered it to conduct a further environmental review.
That decision came on the heels of a ruling by a Montana
federal district court judge that the U.S. Office of Surface
Mining Reclamation and Enforcement did not adequately
assess the effect of GHG emissions before approving a coal
mine expansion plan on federal lands.24
The D.C. Circuit vacated FERC’s approval of the project.25
It is expected that courts will continue to play a prominent
role in defining the scope of environmental reviews that
agencies must conduct under NEPA.
In December 2017 FERC chair Kevin McIntyre announced
that the commission would review its 1999 pipeline approval
process. McIntyre provided further context for the review
during a presentation to state utility commissioners in
February 2018.26
Not surprisingly, a major focus of the pending evaluation will
be the appropriate scope of the commission’s environmental
review in light of the recent D.C. Circuit ruling requiring that
FERC’s NEPA assessments include consideration of the GHG
impacts from a pipeline project.
It is unclear, though, how the commission will reconcile the
executive order’s directive with the D.C. Circuit’s Southeast
Market pipeline decision.
DEPARTMENT OF ENERGY
On April 14, 2017, Energy Department Secretary Rick Perry
issued a memorandum directing that a study be conducted
reviewing “concerns about the erosion of critical baseload
resources” and potential related effects on grid reliability.27
Although the study did not conclude that greater reliance
on “critical baseload resources” such as coal and nuclear
energy was necessary to ensure grid reliability, in October
2017 the Energy Department petitioned FERC, via a notice
of proposed rulemaking, to propose subsidies for coal and
nuclear energy.29
28

FERC roundly rejected the Energy Department’s petition,
stating that the request to require regional transmission
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organizations and independent system operators to
implement tariff changes must comply with Section 206 of
the Federal Power Act, which requires a showing that current
tariffs are unjust, unreasonable, unduly discriminatory or
preferential.30
Additionally, the proposed remedy itself must be shown
to be just, reasonable and not unduly discriminatory, or
preferential.
FERC found that the Energy Department’s petition satisfied
neither of these legal standards. Nevertheless, it initiated a
new proceeding to evaluate the resilience of the bulk power
systems in ISO/RTO territories. The commission directed ISO/
RTOs to submit information regarding resilience and other
related concerns to enable FERC to “holistically” examine
the resilience of the bulk power system.

Despite Trump’s efforts to bolster the moribund
fossil fuel sector, it seems doubtful that the decline
in coal-fired power generation will be reversed.
CONCLUSION
Despite Trump’s efforts to bolster the moribund fossil fuel
sector, it seems doubtful that the decline in coal-fired power
generation will be reversed.
First, coal is not competitive with lower-priced and widely
available natural gas.
Second, the cost of developing renewable energy resources
continues to drop.
Third, state renewable portfolio standard programs and
corporate commitments to further reduce greenhouse gas
emissions continue to drive the growth of the renewables
market.
Fourth, carbon emissions from power plants have fallen by
5 percent during each of the last two years, which is largely
due to the switch by the utility sector, coal’s largest customer,
to natural gas and renewables.
Currently, coal’s market share is in the low 30 percent range,
and the U.S. Energy Information Administration expects
the share of coal to remain stagnant or slightly decrease,
averaging 30 percent in 2018 and 28 percent in 2019.31
Furthermore, withdrawal from the Paris climate accord is
unlikely to have a short-term impact in the United States.
GHG emissions from U.S. energy sources hit a 25-year low in
2017, and they are expected
to continue to decrease.
It appears that the train has left the station regarding the
overriding support of many corporations and states to
increase development of renewable energy resources — and
with respect to ongoing conservation and sustainability
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measures designed to further reduce greenhouse gas
emissions.
In light of the foregoing developments, it seems that market
forces — and not Trump’s energy independence executive
order or government agencies’ efforts to deconstruct the
Obama-era climate initiatives — will dictate the fate of the
fossil fuel industry.
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