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A

utomated investment advisers, generally
known as “robo-advisers,” have taken center
stage in the ever-changing world of investment advising and financial technology. Headlines
such as “Robo-Advisers: Not just for Millennials
Anymore?”1 and “The Great FinTech Robo Advisor
Race”2 are indicative of how pervasive and competitive the robo-adviser industry has become. The bench
of robo-adviser options has expanded beyond startups that target younger investors looking for simpler
and cheaper investing options, such as Wealthfront
and Betterment.3 Either through acquisitions or
in-house development, major financial firms like
BlackRock, Charles Schwab, and Vanguard have
started to offer their own robo-advising options.4
And, as the market for robo-advisers develops, some
robo-advisers, such as True Link Financial, have
started designing systems that target older clientele
nearing retirement.5
Conceptually, robo-advisers, which are typically
registered investment advisers, use innovative technologies to provide discretionary asset management
services to their clients through online algorithmicbased programs.6 A client who wishes to utilize a
robo-adviser enters personal information and other
data into an interactive, digital platform through a
questionnaire. Based on the information provided,

the robo-adviser generates a portfolio for the client
and subsequently manages the client’s account. In
managing accounts, robo-advisers typically provide
services such as portfolio planning, asset allocation, risk assessments, account re-balancing, and tax
harvesting.7
Underneath the sheen of the robo-adviser
business, regulators and compliance professionals
are racing to catch up with the growing industry.
Commissioner Kara Stein of the US Securities and
Exchange Commission (SEC) stated in a speech at
Harvard Law School in 2015, “The [SEC] is now
challenged with thinking through what it means to
regulate a robo advisor. This concept did not even
exist when most of the laws applicable to investment
advisers were drafted.”8
Throughout the agency, the SEC has increased
its attention on robo-advisers in 2017. In February
2017, the SEC’s Division of Investment Management
(DIM) took a significant leap in the regulation of
robo-advisers by issuing guidance (the Guidance) on
how robo-advisers should structure their disclosures
and analyze their compliance with federal investment adviser laws and regulations.9 Simultaneously,
the SEC’s Office of Investor Education and
Advocacy issued a bulletin on how investors can
navigate the field of robo-advisers.10 And, the SEC’s
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Office of Compliance Inspections and Examinations
announced that robo-advisers would be a priority
for 2017 examinations.11 The Guidance does not
introduce any new rules or regulations, but it does
identify common issues for robo-advisers and presents sets of rhetorical questions for robo-advisers to
ask themselves as they structure their disclosures and
business models.
This article reviews the Guidance and discusses the
areas of compliance it highlights for robo-advisers. In
addition, it discusses how robo-advisers may fall out
of compliance with Rule 3a-4 under the Investment
Company Act of 1940 (the 1940 Act), which allows
for robo-advisers to avoid registering as investment
companies.12 And finally, this article presents ways
in which robo-advisers can think through their business models, disclosures, and other items in order
to comply with the rules and regulations of federally registered investment advisers under Rule 3a-4
and the Investment Advisers Act of 1940 (the
Advisers Act).13

The SEC Guidance Update
on Robo-Advisers
In February 2017, DIM issued the Guidance
to address the rise of robo-advisers.14 The Guidance
sets forth unique considerations that robo-advisers
face in meeting their legal obligations, and provides
guidance on how robo-advisers can better ensure
compliance.
Robo-advisers, like all registered investment
advisers, are subject to the substantive and fiduciary
obligations of the Advisers Act.15 The Guidance
focuses on three areas identified by SEC Staff. The
three areas are: (1) the substance and presentation
of disclosures to clients about the robo-adviser and
the investment advisory services it offers; (2) the
obligation to obtain information from clients to
support the robo-adviser’s duty to provide suitable
advice; and (3) the adoption and implementation of
effective compliance programs reasonably designed
to address particular concerns relevant to providing
automated advice.16
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In order to have adequate disclosures, the
Guidance suggests that robo-advisers consider the
most effective way to communicate to their clients
the limitations, risks, and operational aspects of their
advisory services.17 Most robo-advisers provide information through websites. In the Guidance, DIM
suggests that robo-advisers consider the clarity of the
descriptions of the investment advisory services they
offer and use reasonable care to avoid creating a false
implication about the scope of services provided.18
As registered investment advisers, robo-advisers
must ensure that they are providing suitable advice
to their clients.19 Noting that most robo-advisers
accumulate information about their clients through
questionnaires, the Guidance instructs robo-advisers
to ensure that their questionnaires are designed to
elicit sufficient information to devise suitable initial and ongoing investment advice, and that the
questionnaire is sufficiently clear.20 In addition,
under the Guidance, robo-advisers should consider
whether they will allow client-directed changes or
whether everything will be controlled by the adviser’s algorithms.
Finally, robo-advisers must have sufficient written
policies and procedures designed to comply with Rule
206(4)-7 under the Advisers Act, just like a more traditional investment adviser.21 The Guidance instructs
that when developing its compliance program, a roboadviser should be mindful of the unique aspects of its
business model rather than assume that a compliance
program for a traditional adviser will also work for an
automated investment adviser.22

Issues Raised by the SEC’s Guidance:
The Regulatory and Compliance
Landscape Facing Robo-Advisers
The Guidance identifies issues in the areas of
the substance and presentation of disclosures, the
provision of suitable advice, and the adoption and
implementation of effective compliance programs.23
In addition, it briefly mentions the issue of whether
a robo-adviser may fail to comply with the “safe harbor” in Rule 3a-4 under the 1940 Act.24 All four areas
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raise distinct legal issues for robo-advisers. However,
as discussed in the sections below, the areas, such as
suitable advice and Rule 3a-4’s requirement of individualized advice, overlap each other in various ways.
The following sections expand upon the substantive
duties and requirements of robo-advisers mentioned
in the Guidance, particularly Rule 3a-4.

The Substance and Presentation
of Disclosures
All registered investment advisers, including
robo-advisers, have a duty to make “full and fair”
disclosures to clients in order to avoid misleading
them.25 The information in such disclosures must be
“sufficiently specific” so that a client can understand
the investment adviser’s business practices and conflicts of interest.26 The Guidance breaks down the
issues pertaining to the substance and presentation
of disclosures into three categories: (1) explanation
of business model; (2) scope of advisory services; and
(3) presentation of disclosures.27
Robo-advisers are unique in their nature, at least
as compared to traditional investment advisers.28 By
relying on automated systems, a potential or current client carries a greater degree of the burden for
understanding the systems and disclosures of roboadvisers. However, the duty still lies with the roboadviser to ensure that its disclosures are clear and
comprehensible.29
Therefore, a robo-adviser must think through
what is necessary to understand about its business
model when drafting disclosures. For instance, when
explaining its business model, a robo-adviser should
disclose elements that are particular to the risks of
using a robo-adviser as well as the specific roboadviser’s algorithm.30 A robo-adviser should be clear
about the scope of its services and should consider
explaining what services it does not provide.31 And
finally, a robo-adviser must think critically about
how to present its disclosures, utilizing all available
technological tools to ensure that potential or current clients not only see disclosures but understand
them.32
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In addition to describing its services, a roboadviser may wish to consider detailing the development, testing, and back testing of the algorithmic
code and the post-implementation monitoring of its
performance.33 A robo-adviser may also wish to provide an explanation of how any changes to the algorithmic coding may materially affect an investor’s
portfolio.34 A robo-adviser may want to not only
consider describing the process in which a client’s
answers to the questionnaire are used to create a suitable personalized investment strategy based on the
client’s investment objectives, but also to consider
describing the process for how it crafted its questionnaire and how each answer potentially affects investment strategies.35

The Provision of Suitable Advice
In the words of Commissioner Stein, “The
lynchpin of investment adviser regulation is the fiduciary duty.”36 One element of the fiduciary duties of
investment advisers is to provide suitable investment
advice.37 This requirement generally means that an
investment adviser “must make a reasonable determination that the investment advice provided is
suitable for the client based on the client’s financial
situation and investment objectives.”38
The requirement of “suitability” has led many
to opine as to whether robo-advisers inherently cannot meet an investment adviser’s fiduciary duty of
care because robo-advisers’ automated systems may
not allow for sufficient tailoring toward individual
clients.39 Commissioner Stein rhetorically pondered
such a question in her remarks in 2015 when she
stated that the concept of robo-advisers “bumps up
against what we would traditionally think of as a
fiduciary.”40
In order to provide “suitable advice,” investment
advisers must understand a client’s investment objectives and financial situation.41 A client’s investment
objectives and financial situation include elements
such as risk profile and financial picture, investment goals such as retirement and college savings,
and investment timeline.42 However, these concepts
Copyright © 2017 by CCH Incorporated. All Rights Reserved.
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can be complex for each investor. For instance, risk
tolerance is comprised of at least two dimensions:
risk capacity and risk willingness.43 In addition, in
providing investment advice to a client based on the
client’s full financial picture, an investment adviser
should consider whether or not a client should invest
or should save instead.44
Robo-advisers generally accumulate the information necessary to make determinations about
their clients’ investment objectives and financial
situations based on a questionnaire designed by the
robo-adviser.45 The questionnaire then uses the data
inputs from the client and assigns an investment
portfolio based on the client’s risk profile and investment goals.46 This structure could cause difficulties
for robo-advisers in their pursuit of providing suitable investment advice. The questionnaire must be
extensive enough to elicit responses from a client
that adequately portray the client’s current financial
landscape such as whether and how much the client
is risk averse, and whether the client has any retirement investments, pools of savings, or debt. The
questionnaire must also adequately gauge the client’s
prospective investment goals and timeline.
With limited or no human availability, roboadvisers may limit a client’s ability to provide additional context to their answers. A questionnaire
opens the door to the possibility that a client may
provide contradictory answers to questions. And
last, but not least, a questionnaire is a one-time
informational input that may not adequately understand how a client may behave in a market shock
situation.
To adequately assess their potential and current clients, robo-advisers should ask themselves a
key question, as framed by the Financial Industry
Regulatory Authority (FINRA): “What information is necessary to build a customer profile with
sufficient information to make a sound investment
recommendation?”47 A robo-adviser’s questionnaire
should assess both a client’s risk capacity and risk
willingness.48 It should assess whether investing (as
opposed to saving or paying off debt) is appropriate
Copyright © 2017 by CCH Incorporated. All Rights Reserved.

for the client.49 It should seek to obtain information
on all of the required investment profile factors or
have a reasonable basis for believing that a particular
factor is not necessary.50 A robo-adviser may wish to
include hypothetical questions about various market
shock situations in order to gauge the potential ways
a client may react in strained financial circumstances
to better calibrate their investor profile. And, the
questionnaire should have a mechanism to resolve
any contradictory answers provided by the client,
such as pop-up boxes identifying the inconsistencies and asking the client to fix the issues.51 Finally,
robo-advisers should consider providing periodic
questionnaires to existing clients, at least annually,
but maybe even more frequently, in order to assess
whether or how a given client’s investment priorities
may have changed.
Relatedly, due to their construction, robo-advisers
may not provide clients with the opportunity to provide client-directed changes to the client’s investment strategy. Alternatively, robo-advisers that do
allow for client-directed changes may allow for client
customization, but without any interaction with the
adviser providing an explanation as to why certain
investment decisions were made for a given client.
Thus, in order to fulfill its duty of providing suitable
investment advice, a robo-adviser may wish to also
have pop-up boxes explaining reasons behind certain
investment decisions or have personnel available to
answer questions.52 This would provide any client
wishing to direct changes with explanations as to the
origin of the investment strategy and how changes
may affect the investment strategy.

Effective Compliance Programs
Robo-advisers, like all registered investment
advisers, are required to comply with the compliance program requirements of Rule 206(4)-7
under the Advisers Act.53 As the Guidance explains,
Rule 206(4)-7 requires every registered investment
adviser to establish a compliance program that is
designed to prevent, detect, and correct violations of
the Advisers Act.54
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In adopting Rule 206(4)-7, the SEC designated
certain items for investment advisers to focus on
when constructing compliance programs. To the
extent the issues may be relevant, the SEC expects
that each adviser construct written policies and
procedures that discuss: the portfolio management
process, trading practices, proprietary trading of the
adviser, accuracy of disclosures, the safeguarding of
client assets and records, record keeping, marketing
advisory services, processes to value client holdings
and assets, and business continuity plans.55 In addition, Rule 206(4)-7 requires that investment advisers
conduct annual reviews of their policies and procedures and designate a chief compliance officer.56
For a robo-adviser, the challenges in crafting a
compliance program lie in the “unique aspects of
its business model.”57 First, robo-advisers must construct written policies and procedures that cover the
standard issues required in a Rule 206(4)-7 compliance manual, such as explanations of how the
robo-adviser will safeguard client assets and privacy,
its marketing practices, and its business continuity
plans.58 But second, a robo-adviser must evaluate
its own unique business model, such as its portfolio
management algorithms, the client questionnaires,
and the design of client services. A robo-adviser
should consider how to condense these unique
aspects of robo-advising into written policies and
procedures that adequately describe its practices
in a way that satisfies its obligations under Rule
206(4)-7.59

Are Robo-Advisers Constructed
to Satisfy Rule 3a-4?
The Guidance briefly questions in passing
whether robo-advisers are investment companies
under the 1940 Act and its rules, specifically Rule
3a-4.60 Rule 3a-4 provides a “safe harbor” from the
definition of “investment company” for certain programs that provide investment advisory services.61
As the SEC provides in the adopting release, the
safe harbor is intended for investment advisory programs that provide the same or similar professional
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portfolio management services on a discretionary
basis to a large number of advisory clients having
relatively small amounts to invest.62
The principle behind Rule 3a-4 is that investment advisory programs that provide similar services
to a large number of clients could fall into the definition of “issuer” under the 1940 Act.63 Under Section
3(a)(1) of the 1940 Act, issuers primarily engaged
in the business of investing must register as investment companies.64 An issuer includes any organized
group of persons that issues or proposes to issue any
security, and the clients in an investment advisory
program, taken together, could be considered to be
an organized group of persons.65 Thus, if the group
of investors is considered an issuer, then they would
be required to register as an investment company
under the 1940 Act.
The safe harbor in Rule 3a-4 allows for investment advisory programs to avoid registration as
investment companies if the programs meet six
key conditions: (1) each client’s account must be
managed on the basis of the client’s financial situation and investment objectives; (2) the sponsor
of the program must obtain sufficient information
from each client to be able to provide individualized investment advice; (3) the sponsor and portfolio
manager must be reasonably available to consult with
each client; (4) each client must have the ability to
impose reasonable restrictions on the management
of the account; (5) each client must be provided with
a quarterly account statement and, at least annually,
the adviser must check to see whether there have
been any changes in the client’s financial situation
or investment objectives; and (6) each client must
retain a certain level of ownership of the securities in
the account.66
Several elements of Rule 3a-4 may already be met
by a robo-adviser under its obligations as a registered
investment adviser, such as those described above in
the section regarding the suitability of advice.67 The
suitability of advice requirement is closely related to
a core pillar of Rule 3a-4: the “individualized treatment of clients.”68 The SEC focused primarily on
Copyright © 2017 by CCH Incorporated. All Rights Reserved.
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individualization in adopting the rule.69 In its adopting release for Rule 3a-4, the SEC noted that advisers may qualify for the safe harbor from registration
under the 1940 Act even if “clients of an investment
advisory program with similar investment objectives may hold substantially the same securities in
their accounts in accordance with a portfolio manager’s model. …”70 However, the SEC reiterated that
despite the allowance for similar actions for multiple
clients, investment advisers for clients must still provide advice that is suited for each client’s individualized investing situation.71
Rule 3a-4 sits atop a progeny of SEC no-action
letters and other actions by DIM taken to determine
whether advisory programs qualified as investment
companies.72 In issuing Rule 3a-4, the SEC referenced the body of no-action letters issued by DIM
and stated that the existing guidance would remain
in effect, even after the promulgation of Rule 3a-4.73
While not a no-action letter, the SEC adjudicated
the issue of “individualization” in the context of
whether a managed investment program is an
investment company under the 1940 Act.74 In the
settled case of In re Clarke Lanzen Skalla Investment
Firm, Inc., Clarke Lanzen Skalla Investment Firm,
Inc. (CLS) created a managed asset investment program that pooled discretionary advisory accounts
and invested the assets of the pooled accounts in a
substantially similar manner in mutual funds.75 The
SEC found that CLS’s program was an unregistered
investment company, reasoning that “if clients of a
managed discretionary account program … do not
receive individualized advisory services and do not
retain sufficient indicia of rights traditionally associated with individual ownership of the securities
purchased for their accounts, the pool of nominally
separate client accounts in the program may be an
investment company.”76
The principle of individualization even relates to
the sixth condition of Rule 3a-4. As noted above,
the sixth condition of Rule 3a-4 is that each client
must retain a certain level of ownership of the securities in the account.77 When discussing this condition
Copyright © 2017 by CCH Incorporated. All Rights Reserved.

in the rule’s release, the SEC stated, “[T]he indicia
of ownership … are those that provide clients with
the ability to act as owners of the securities in their
accounts.”78 To satisfy this level of client control,
Rule 3a-4 provides several elements: (1) an ability
for clients to withdraw securities and cash; (2) a
right to vote securities, or delegate the authority to
another person; (3) a right to receive trade confirmations; and (4) legal rights as security-holders to
proceed directly against the issuer of any security
in the client’s account.79 The first and third factors
are relatively straightforward. The second factor
provides that a client must have the right to vote
proxies or delegate his or her right to vote proxies to
another person under an investment program.80 For
the fourth factor, the SEC incorporated providing
clients with legal rights into individualized advisory
services by stating, “[A] key element of providing
individualized advisory services is that a client have
the same rights as a person holding the securities
outside an investment advisory program.”81 Thus, to
the extent a client would have the right outside the
investment program, a client must be able to “proceed directly against the issuer of any security in the
client’s account and not be obligated to join any person involved in the operation of the program, or any
other client of the program.”82
Due to their structure, robo-advisers may qualify for the safe harbor under Rule 3a-4, but they
must closely monitor their structure and activities.
Critics of robo-advisers have argued that the nature
of automated investment advice may not be able to
qualify for Rule 3a-4.83 For instance, as noted above
in connection with issues about the suitability of
advice, a robo-adviser’s questionnaire may not provide sufficient information to adequately manage a
client’s account on the basis of the client’s financial
situation. Or, a robo-adviser may not have sufficient
communication avenues available for clients to consult with the sponsor or portfolio manager.84
Therefore, it is critical for robo-advisers that
would like to avoid registration as investment companies to structure their advisory services in a manner
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that emphasizes individualized advice for clients. In
the Guidance, the SEC suggests that robo-advisers
worried about satisfying Rule 3a-4 can contact SEC
Staff.85 However, even before that step, it is important for robo-advisers to evaluate how their business
model, questionnaire, and algorithms will service
each client’s investment objectives and financial situation not just under the suitability standard, but also
through the lens of individualization.
To meet this standard, robo-advisers should consider emphasizing certain aspects relating to client
input and interaction in their construction (and corresponding disclosures). For instance, robo-advisers
should consider allowing for as much client information as possible in the questionnaire through followup and hypothetical questions. Robo-advisers should
also avoid considering a reliance on investment pools
based around overly simplified characterizations of
each client’s investment and risk profile.86 The investment program itself should incorporate as many
aspects as possible of a client’s current and future
financial situation. Robo-advisers should also evaluate the structure of their investment programs to
ensure that a client retains an “indicia of ownership”
over his or her account with measures such as providing the client with the ability to withdraw securities
or cash and with transaction confirmations. Finally,
robo-advisers must calculate the rights provided to
their clients and consider whether they will develop
a policy that will delegate proxy voting rights to the
robo-adviser and whether the investment program as
constructed restricts the rights of clients to bring suits
against any issuer of a security in their account.

Methods Robo-Advisers Can
Use to Comply with their
Regulatory Burden
From a compliance standard, robo-advisers have
much to consider when constructing their business
model and drafting their compliance materials. As
Commissioner Stein said, the rules and regulations
governing investment advisers were designed for
human based interactions, thus leaving robo-advisers
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with the compliance task of squeezing an oval peg
into a round hole. The Guidance provides many
valuable questions that robo-advisers should ask
themselves as they are thinking through their disclosures and compliance programs.87 However,
there are several fundamental issues that roboadvisers must tackle, specifically complying with
Rule 3a-4.
The following presents a series of rhetorical
questions for robo-advisers to consider that present some of those raised by the Guidance as well
as the additional questions addressing Rule 3a-4.
The questions start as bigger picture topics to consider while designing a robo-adviser business model
and whittle down to questions relating to the specific compliance issues provided by the Guidance.
Because of the overlap of Rule 3a-4, fiduciary
requirements and compliance program requirements, efforts by robo-advisers to satisfy one issue
may satisfy another.

The Safe Harbor under Rule 3a-4
A robo-adviser that does not want to register as an
investment company may wish to design its advising
methods to comply with the conditions of Rule 3a-4.88
In particular, a robo-adviser may wish to consider:
How to allow for as much individualized investment advice for each client as possible (for example, how may each client’s investment objectives
create different investment outcomes from similarly situated, but not identical clients and if or
how a client can manually affect the investment
decisions created by the algorithms, based on the
client’s specific investment goals and financial
situation);
How to design a questionnaire that will extract
enough information from a potential client
so that the investing algorithm will be able to
take into consideration the potential client’s
full financial situation and investment objectives (for example, risk profile, current income,
current savings, current retirement savings,
Copyright © 2017 by CCH Incorporated. All Rights Reserved.
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existing debt, other investment accounts,
financial objectives such as investing timelines,
financial goals such as purchasing a home, paying for college, as well as how the client may
react to potential future changes to his or her
financial situation);
How to design the investment algorithm to sufficiently accommodate all of the data from the
questionnaire in a way that can meet each client’s specific financial situation and investment
objectives;
How to accommodate any nuance (for example,
through additional pop-up questions, supplemental questionnaires, etc.) that is received in a
questionnaire response in the investment algorithms in order to be able to provide individualized investment advice;
Whether it will allow for its representatives to be
available to consult with each client (for example, by phone, email, or chat services);
Whether it will allow each client to have the
ability to impose restrictions on the management of the account (for example, prohibiting
the investment in certain types of securities);
How it will design a system to, at least annually,
provide a follow-up questionnaire to determine
whether there have been any changes in the client’s
financial situation or investment objectives; and
How to allow each client a certain level of
ownership over the securities in the account
(for example, the rights to withdraw securities
or cash, exercise or delegate proxy voting, and
receive transaction confirmations).

The Provision of Suitable Advice
In addition to some of the foundational questions above, robo-advisers, once operating, have an
obligation to act in the best interests of their clients and to provide only suitable investment advice.
Very similar to the questions above for satisfying
Rule 3a-4, a robo-adviser should consider whether
its questionnaire is designed to extract sufficient
information to provide suitable advice to clients.
Copyright © 2017 by CCH Incorporated. All Rights Reserved.

In addition to the factors listed above regarding
Rule 3a-4, robo-advisers should consider factors
such as:89
Whether the robo-adviser has methods to evaluate if its initial recommendations and ongoing investment advice are appropriate for each
client;
Whether the questions in the questionnaire are
sufficiently clear; and
Whether the questionnaire is designed to address
inconsistent client responses.

The Substance and Presentation
of Disclosures
Because of the limited human interaction of
robo-advisers, robo-advisers may wish to consider
effective ways to communicate the limitations, risks,
and operational aspects of their advisory services in
their disclosures. Robo-advisers should draft clear
and straightforward descriptions of their investment
advisory services that are easy to find. For instance,
a robo-adviser should be careful only to state that it
is providing a comprehensive financial plan if it is in
fact doing so.90 A robo-adviser should also consider
whether and how to make its disclosures interactive, complete with any additional information or
styling necessary to understand the disclosures.91
And, when explaining their business model, roboadvisers may wish to disclose information regarding
their particular business practices and related risks,
such as:92
How an algorithm manages individual client
accounts;
A description of the algorithmic functions used
to manage client accounts;
A description of the particular risks inherent in
the use of an algorithm for investment advice
and management (for example, susceptibility to
market shocks)93;
Whether there are situations in which the roboadviser may override the algorithm;94
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Whether there is any involvement by a third
party in the development, management, or
ownership of the algorithm used to manage client accounts;
A description and explanation of any conflicts
of interest any arrangements with third parties
may create; and
An explanation of any fees the client will be
charged directly by the robo-adviser, and of
any other costs that the client may bear either
directly or indirectly.

is an invaluable tool for clarity on what issues roboadvisers should be paying attention to and how they
might be able to approach compliance. However, it is
just a first step. Additional issues, such as Rule 3a-4
compliance, still lurk at every turn. The good news is
the structural, fiduciary, and disclosure obligations on
robo-advisers overlap. With the Guidance as a starting place, robo-advisers are now better able to understand where and why they are vulnerable, and also
how they can strengthen their regulatory compliance.

Effective Compliance Programs

Thomas M. Ahmadifar is an associate in the
Investment Management Practice Group at
Sullivan & Worcester LLP.

Finally, robo-advisers must construct compliance programs that comply with Rule 206(4)-7. In
addition to written policies and procedures, roboadvisers should consider issues, such as:95
1

The development, testing, and back testing of
the algorithmic code and the post-implementation
monitoring of its performance;
As mentioned above regarding suitable advice,
whether the questionnaire allows the roboadviser to evaluate whether its initial recommendations and ongoing investment advice are
appropriate for that client;
How changes to the algorithmic code may materially affect client portfolios;
The oversight of any third party that develops,
owns, or manages the algorithmic code or software modules utilized by the robo-adviser; and
What types of cybersecurity protection measures the robo-adviser has in place.

2

3

Conclusion
In 2017, robo-advisers have established themselves as a market force in the world of financial
advising. With estimates of $2.2 trillion assets under
management by 2020, it does not appear that roboadvisers will be exiting the market any time soon.96
The SEC and other regulators are catching up to
ensure that these digital platforms comply with predigital laws, regulation, and guidance. The Guidance
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