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The U.S. Supreme Court’s endorsement in South Dakota v. Wayfair Inc. of the online sales tax
regime championed in the Streamlined Sales Tax and Use Agreement may give member states
a leg up.
Wayfair’s brief attacked the agreement as complex and long. The company also questioned the
SSUTA's usefulness because its 23 member states comprise only about 30 percent of the
country's population, missing populous states like California, New York, and Florida.
However, that didn't stop the Court from viewing the agreement positively in its opinion.
David Nagle of Sullivan & Worcester LLP said there appear to be three factors that will give
some protection to states when taxing remote sales. “The statute can’t be retroactive; the state
is part of Streamlined Sales Tax Project; and there needs to be some sort of threshold,” Nagle
told Tax Analysts June 21. “You get the sense those three things provide some guidance and
some reassurance that there isn’t discrimination against interstate commerce or an undue
burden.”
Those were the three aspects that the Court viewed in the case as giving small merchants “a
reasonable degree of protection." Justice Anthony M. Kennedy, who wrote the majority opinion,
delved deeper into the SSUTA's benefits.
“This system standardizes taxes to reduce administrative and compliance costs: It requires a
single, state level tax administration, uniform definitions of products and services, simplified tax
rate structures, and other uniform rules,” Kennedy wrote. While practitioners doubt that a state's
entry into the agreement is necessary to give remote online sellers protection, it is clear the
Court was impressed with the work the Streamlined members have done.
“It seems like the Court is complimenting the agreement and saying it may only approve
schemes that have this sort of Streamlined approach,” Will Ault of Crowe LLP told Tax
Analysts. “If a state has an unreasonable burdensome taxing regime, it may run into a
commerce clause problem.”
Stephen Kranz of McDermott Will & Emery said it is likely that SSUTA members qualify to get
the same protections as South Dakota, and he advised states that are unsure to join the accord.
“If a state wants to be conservative and thoughtful about this, they should join Streamlined and
follow South Dakota and the other Streamlined states,” Kranz said. The alternative could prove
problematic and may result in lawsuits if a state doesn’t at least follow the model of the
Streamlined states, he said.
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While there are different SSUTA membership levels, the agreement has 23 full-time member
states and their representatives meet twice a year to discuss a variety of issues affecting the
agreement, including spending hours defining terms like diapers and nasal strips.
Tax administrators from the member states are joined by representatives of large certified
service providers that work with states to help administer software. The Court took note of that
in its opinion. The Streamlined system “also provides sellers access to sales tax administration
software paid for by the State,” the majority wrote. “Sellers who choose to use such software
are immune from audit liability.”
Richard Pomp, a professor at the University of Connecticut School of Law, said providing
software would help quell concerns about the sales tax collection burden on small and midsized companies. The Court appeared impressed with the SSTP because “they make the
software available,” Pomp said.

Joining SSUTA as Protection
Pomp said Wayfair could create an impetus for states to join the agreement. “I think it is a
gentle push in that direction,” he said. “But the main reason states haven’t joined has to do
more with politics.”
While there are political reasons for not joining, some reasons are also logistical, according to
Darien Shanske, a law professor at the University of California, Davis. “A state can’t just join
SSUTA,” he said. “SSUTA requires significant or even complete uniformity between state and
local tax" regimes.
David Gamage, Indiana University Maurer School of Law professor, agreed with Shanske, but
said he doubts it is necessary to join the agreement for a state to receive complete protection to
tax out-of-state retailers. “For states that aren’t members of the SSUTA, becoming a member
is not trivial — and most states that aren’t members probably won’t want to become members
for just this reason, or at least, may not,” he said.
Instead states may work toward simplifying rules, indemnifying retailers, reducing compliance
costs, or providing retailers with state software to ease compliance, he said. “Any of those
approaches, if done well, should be a substitute for becoming a member of the SSUTA,"
Gamage said.
Paul Jones contributed to this story.
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“Some of the states that have been reticent to join Streamlined will continue to insist they don’t
need to do that, but will likely see litigation arise out of that result,” Kranz said, explaining that a
state could be challenged for not simplifying its tax structure, offering technology, or protecting
small businesses.

