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Supreme Court Declines to Hear DirecTV Excise Tax Cases
By Martha W. Kessler
Nov. 2 — The U.S. Supreme Court denied certiorari in two cases filed by DirecTV LLC and
DISH Network LLC challenging Massachusetts and Tennessee excise taxes they said
discriminate against satellite-television providers in favor of cable companies (DirecTV, LLC
v. Dep't of Revenue, Mass., U.S., No. 14-1499, cert. denied, 11/2/15; DirecTV, Inc. v.
Roberts, U.S., No. 14-1524, cert. denied, 11/2/15).
The companies argued in their petitions that the Supreme Court should review the cases because lower courts
have contributed to a growing and entrenched split on what it means to be “similarly situated” for dormant
commerce clause purposes.
However, Massachusetts Attorney General Maura Healey (D), who filed a Sept. 23 brief opposing review of the
Massachusetts case, argued that the federal courts and state courts of last resort have “uniformly rejected
petitioners' claims, in decisions consistent with the [Supreme] Court's dormant Commerce Clause precedents.
There is thus no conflict for this court to resolve” (188 DTR K-3, 9/29/15).
R. Stanton Dodge, DISH executive vice president and general counsel, told Bloomberg BNA in a Nov. 2 e-mail
that the company is “respectfully disappointed in the U.S. Supreme Court's decision.”
Ongoing Battle Promised
For more than a decade, Dodge said, “DISH has challenged unfair tax schemes that serve only to shield cable
companies from competition at the expense of millions of satellite customers. Some courts—including most
recently, the Florida District Court of Appeal—have correctly struck down these taxes because they violate the
Commerce Clause of the U.S. Constitution by favoring local economic interests at the expense of the economies of
other states and the nation as a whole.”
However, other state courts “have upheld the protectionist taxes,” he said, adding that DISH will continue to
challenge these taxes, including in litigation in Utah and Florida. “The U.S. Supreme Court's review is needed to
restore uniformity and protect consumers from discrimination. We hope that it will do so in the near future.”
A spokesperson for DirecTV said the company declined to comment.
Harlow Sumerford, spokesman for the Tennessee Attorney General's office, said in a Nov. 2 e-mail that attorneys
for the state believed that “the case was correctly decided by the Tennessee Court of Appeals, so we are pleased
that the Supreme Court determined not to grant review of that decision.”
In briefs filed with the Supreme Court earlier this year in support of the petition, a number of constitutional law
professors and the National Association of Wine Retailers argued that the Tennessee and Massachusetts decisions
misread precedent in a way that increases the states' power to shield local markets from interstate competition.
They argued that the cases would have provided the Supreme Court with the opportunity to address the proper
application of the dormant commerce clause.
‘Chorus of State Courts.'
In denying the petitions, Richard L. Jones, a tax partner with Sullivan & Worcester LLP in Boston, said “the
Supreme Court likely recognized, and saw no reason to interfere with, the chorus of state courts rejecting claims
by satellite companies that an excise tax on direct broadcast satellite providers, but not cable companies,
discriminated against interstate commerce.” He noted decisions by state courts in Ohio, Oklahoma and Utah that
were consistent with the appealed from cases in Massachusetts and Tennessee.
According to Jones, the Massachusetts high court held that the different treatment of satellite companies versus
cable companies was valid “because of the different nature of the two types of businesses, and that the concept
of discrimination assumes a comparison of substantially similar entities.” He explained that state courts have also
noted that such taxes don't discriminate against interstate commerce because they aren't based on the location of
a business’ activities; they apply equally to in-state and out-of-state satellite companies.
Like Dodge, Jones contrasted the recent Florida intermediate appellate court decision, which he said “went against
the grain” in finding that cable and satellite businesses were substantially similar, “despite the differences in
technology use, need for local infrastructure or additional services offered.”
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